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The London Court of International Arbitration (LCIA) is the leading
English institution that deals with international arbitration and one that
can date its roots back to 1883. A not-for-profit company limited by guar-
antee and headquartered in London, it provides services and facilities for
arbitration and mediation throughout the world.

As its name suggests, the LCIA primarily deals with an international
caseload; in fact only around 15 per cent of the parties using the LCIA
are English. In addition to its London headquarters, the LCIA has estab-
lished arbitration centres in India, Mauritius and the Dubai International
Financial Centre. In January 2016, the LCIA announced that it would be
closing its India operation at the end of May 2016.

Structure

The LCIA operates a three-tier structure, comprising the company, the
arbitration court and the secretariat. The director-general fulfils the role
of CEO of the company responsible for the day-to-day conduct of the LCIA
and acts as the principal point of contact between the board and court. The
Court is made up of 35 members, plus representatives of associated insti-
tutions and former presidents, of whom no more than six may be of UK
nationality. The LCIA Court appoints arbitrators, controls costs and deter-
mines challenges to arbitrators. It also provides the final word on the appli-
cation of the LCIA Rules. The secretariat is headed by the registrar who is
responsible for the day-to-day administration of all the disputes referred
to the LCIA.

Fees

Distinct from a number of other arbitration centres around the world, the
LCIA administrative charges and tribunal appointment fees are based on
hourly rates rather than being related to the sums in issue. The arbitrators
charge for their time at an hourly rate, which is currently capped at £450.

Recent changes
The latest edition of the rules governing LCIA arbitrations entered into
effect on 1 October 2014 (the 2014 Rules). This followed a five year consul-
tation by the drafting committee aimed at improving and bringing the rules
up to date with current practice and procedure while preserving the previ-
ously successful specificities of the existing rules. The 2014 Rules apply to
all arbitrations filed on or after 1 October 2014, even if the relevant agree-
ments were entered into before that date, unless the parties have explicitly
agreed otherwise. There is one important exception to this principle: arti-
cle 9B - the emergency arbitrator provision - only applies where the parties
have specifically agreed to opt in to it and the arbitration agreement was
signed on or after 1 October 2014.

The 2014 Rules have been supplemented with three guidance notes
published on 29 June 2015, designed to facilitate the diligent and timely
conduct of arbitration (the Notes).

Who uses LCIA arbitration and for what kinds of disputes?

According to the most recent data provided by the LCIA, in 2014, 302
requests for dispute resolution were made to the LCIA, 296 of these for
arbitration (the remainder for some other form of ADR). The nature of the
contracts, and the industry sectors, out of which referrals arose in 2014 was
diverse, including agreements relating to mining, offshore oil and gas, the
sale and purchase of business assets and shares, joint ventures and partner-
ships, construction and engineering, shipbuilding, telecommunications,
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loan and other financial agreements, insurance, culture, media and sports,
commodities and professional services.

Parties to LCIA arbitrations come from a broad spectrum of jurisdic-
tions around the world, from places as far afield as Brazil, Mongolia and
Saudi Arabia. Only 10.6 per cent of parties in 2014 were from the UK. LCIA
arbitrators also come from all around the world. In addition to UK nation-
als, in 2014 arbitrators were appointed to LCIA tribunals from countries as
diverse as Australia, China, India, Nigeria, Sweden and the US.

The default position under the 2014 Rules is for the LCIA Court to
select candidates for appointment as arbitrators, and for there to be a sole
arbitrator (articles 5.8 and 5.9). However, many parties prefer to nomi-
nate arbitrators themselves to retain control over the selection, which is
an often-cited advantage of arbitration over litigation. Nonetheless, in a
substantial minority of cases (approximately 40 per cent), the LCIA Court
selects the arbitrator. This can be quicker than other nomination methods.
Where the LCIA does select arbitrators, it is actively using this power to
promote diversity in the arbitrator ranks. For example, 20 per cent of LCIA
appointees in 2014 were women; against only 4 per cent of party appoin-
tees. The LCIA reports that in approximately 60 per cent of cases, the par-
ties choose to deviate from the default position of one arbitrator, in favour
of a three-member tribunal.

Cost and duration

Data relating to the cost and duration of LCIA proceedings were published
in November 2015. These indicate that the median length of an LCIA arbi-
tration is 16 months and the median costs are US$99,000. No other inter-
national arbitration institution has published comparable data.

What is new in the 2014 Rules?

The changes brought about by the 2014 Rules have been referred to by
some commentators as evolution rather than revolution. While almost
every article of the Rules has been updated, in many cases the changes are
relatively minor. However, there are a number of more significant changes
introduced by the 2014 Rules.

Electronic filing

Reflecting advances in technology, the 2014 Rules permit electronic filing
via a web form. The parties are given the choice of submitting a request
for arbitration and response either by email (which was possible before the
introduction of the 2014 Rules) or via a new electronic form on the LCIA’s
website. When a request for arbitration is submitted electronically, pay-
ment of the registration fee may be made by credit card (in addition to the
usual methods of cheque or bank transfer).

Arbitrator availability

The 2014 Rules have addressed a criticism frequently levelled at arbitra-
tion - that it can take too long because arbitrators have insufficient availa-
bility. Article 5.4 of the 2014 Rules requires candidate arbitrators to provide
adeclaration that they are ‘ready, willing and able to devote sufficient time,
diligence and industry to ensure the expeditious and efficient conduct of
the arbitration’.

Expedited and emergency proceedings

As was the case under the 1998 Rules, the 2014 Rules permit the expedited
formation of the tribunal or expedited appointment of a replacement arbi-
trator (articles 9A and 9C). In addition, a procedure for the appointment
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of an emergency arbitrator has now been introduced for arbitration agree-
ments concluded after 1 October 2014 (article 9B). An emergency arbi-
trator is a temporary appointment, to address an urgent issue pending
the appointment of a permanent tribunal, at which stage the emergency
arbitrator stands down. The LCIA reports that no emergency arbitrator
appointments have yet been requested under the 2014 Rules although
there has been a significant increase in requests for expedited appoint-
ments since the 2014 Rules came into effect.

Multiparty arbitration

In line with current trends in arbitration, the 2014 Rules have expanded
the provisions relating to multiparty arbitration. While the 1998 Rules per-
mitted joinder of a third party under certain circumstances, the 2014 Rules
go considerably further, allowing the consolidation of proceedings both by
agreement and, in certain limited circumstances, without it (article 22).

Party representation

A particularly interesting change is introduced by articles 18.3 and 18.4
of the 2014 Rules. These provisions require parties to obtain the approval
of the tribunal for changes or additions to their legal representatives.
Approval may be withheld if the change could compromise the com-
position of the tribunal or finality of an award. This is intended to pre-
vent proceedings being derailed by circumstances such as those that
arose in Hrvatska Elektroprivreda v The Republic of Slovenia (ICSID Case
No. ARB/05/24) in which, at a late stage in the proceedings, one of the par-
ties instructed a barrister from the same set of English barristers’ chambers
as the tribunal chairman. This led to a successful challenge by the other
party against the instruction of that barrister in the proceedings.

Counsel conduct
A novel and controversial change was introduced in articles 18.5 and 18.6
and the Annex to the 2014 Rules. These provisions require a party to an
LCIA arbitration to ensure that its legal representatives have agreed to
comply with the conduct guidelines set out in the Annex. A tribunal has the
power to sanction counsel by way of a written reprimand or caution, or ‘any
other measure necessary to fulfil within the arbitration the general duties
required of the Arbitral Tribunal’ (article 18.6).

The standards set out in the Annex are not in themselves controversial.
For example, they provide that legal representatives should not knowingly
make false statements or assist in the preparation of false evidence, prac-
tices that would be beyond the contemplation of most lawyers. However,
some dissenters object to the idea that a tribunal determining the substan-
tive dispute between the parties should also address issues of counsel eth-
ics, which may impact on the parties’ confidence in the unbiased character
of the tribunal. Taken to an extreme, the tribunal could, in theory, exclude
a party’s chosen representative, which might compromise enforcement of
the award.

Party conduct

Article 28.4 of the 2014 Rules permits a tribunal to take party conduct into
account when awarding costs. A provision of this kind will be familiar to
users of the English courts. Nonetheless, such a provision is quite unusual
in the international arbitration world.

Guidance notes

Following the introduction of the 2014 Rules, on 29 June 2015, the LCIA
published three guidance notes, intended to facilitate the ‘diligent and
timely conduct of arbitrations’.

Parties
The first guidance note provides parties with a helpful narrative guide to
LCIA proceedings.

Arbitrators

The second guidance note outlines the responsibilities of arbitrators
undertaking LCIA cases. It covers issues such as the declarations candidate
arbitrators are required to make, covering impartiality and availability. It
makes a number of recommendations aimed at procedural efficiency, such
as holding an early procedural conference and ensuring that hearings are
held on consecutive days.

www.gettingthedealthrough.com

Emergency proceedings

The third guidance note relates to emergency procedures, supplementing
the new provisions in the 2014 Rules by providing guidance on how the
emergency procedures work in practice. The guidance note explains that
each application for expedited formation of the tribunal is considered on
its own merits, setting out case studies giving examples of circumstances
that have (and have not) been considered by the LCIA Court to meet the
‘exceptional urgency’ threshold. The note also makes clear that the LCIA
will be ‘particularly mindful’ of experience and availability when consider-
ing emergency appointments.

Conducting an LCIA arbitration
The following are the key elements of an LCIA arbitration, from the arbi-
tration agreement, to the tribunal’s award and costs.

LCIA model arbitration clause
The LCIA recommends the following arbitration clauses for parties who
wish to refer future disputes to arbitration under the 2014 Rules:

Any dispute arising out of or in connection with this contract, includ-
ing any question regarding its existence, validity or termination, shall
be referred to and finally resolved by arbitration under the LCIA
Rules, which Rules are deemed to be incorporated by reference into this
clause.

The number of arbitrators shall be [one or three].

The seat, or legal place, of arbitration shall be [City and/or Country].
The language to be used in the arbitral proceedings shall be [ ].

The governing law of the contract shall be the substantive law of [ |.

Commencing proceedings
An LCIA arbitration is commenced by submission to the registrar of the
LCIA Court, either by e-mail or in written form, of a written request for
arbitration, including the following elements:
full contact details for the claimant and its legal representatives, and
all other parties to the arbitration;
the full terms of the arbitration agreement and a copy of the contract
or other document in which the arbitration agreement is recorded;
a brief summary of the nature and circumstances of the dispute, its
estimated value, the transactions at issue, and the claim advanced in
the arbitration;
a statement on procedural matters such as the seat and language of the
arbitration, and the number of arbitrators and their qualifications;
full contact details for any arbitrator nominated by the claimant;
confirmation of payment of the registration fee (currently £1,750); and
confirmation that the request for arbitration has been or is being deliv-
ered to the other parties, and the means of delivery, supported as soon
as possible thereafter with written proof of delivery.

The commencement date of the arbitration is deemed to be the later of the
date the request is received by the registrar or the date when the registra-
tion fee is received by the LCIA.

Article 2 requires the respondent to submit a response to the LCIA reg-
istrar within 28 days of the commencement date.

Constituting the tribunal

The parties to an LCIA arbitration are free to agree a process for nomination
of the arbitrators, but as stated in article 5.7 of the 2014 Rules, all arbitra-
tors are formally appointed by the LCIA Court. Article 5.6 provides that the
LCIA Court shall appoint the tribunal promptly after receipt of the response
to the request for arbitration, or if no response is received, within 35 days of
the commencement date.

Article 5.3 provides that arbitrators must be impartial and independent
of the parties. Potential arbitrators are required to provide a statement of
their qualifications and professional positions, to agree fee rates conform-
ing to the LCIA’s Schedule of Costs, and to sign a written declaration, con-
firming their impartiality, independence and availability.

Under article 5.8, if the parties have failed to agree the number of
arbitrators, the LCIA will appoint a sole arbitrator unless the LCIA Court
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determines that in the circumstances a tribunal consisting of three arbitra-
tors (or, exceptionally, more than three) would be appropriate. Article 5.9
provides that the LCIA Court will take account of any agreement between
the parties as to the constitution of the tribunal. If the parties to the arbitra-
tion are of different nationalities, article 6 provides that a sole arbitrator
or the presiding arbitrator of a three-member tribunal cannot share the
nationality either of the parties or their controlling shareholders.

Under article 9A of the 2014 Rules, a party may apply to the LCIA
Court for the appointment of the tribunal to be expedited, setting out the
specific ground for the exceptional urgency justifying the need for expe-
dited appointment.

If the parties have opted in to article 9B in an agreement concluded
after 1 October 2014, in cases of extreme urgency, a party may apply to the
LCIA Court for the appointment of a sole emergency arbitrator to deter-
mine a claim for emergency relief. The appointment must be made within
three days, and the emergency arbitrator must decide upon the claim for
emergency relief within 14 days of his or her appointment. An additional
fee of £8,000 is payable for the appointment of an emergency arbitrator,
and the emergency arbitrator’s fee is set at £20,000.

Seat and language of the arbitration
The 2014 Rules include default provisions to deal with the situation where
the parties have not agreed on the seat or language of the arbitration.

Article 16.1 provides that the parties may agree on the seat of the
arbitration at any time before the formation of the tribunal, or after for-
mation with the consent of the tribunal. In the absence of any such agree-
ment, article 16.2 provides that the seat of the arbitration shall be London,
England, unless the tribunal determines otherwise following submissions
by the parties.

The 2014 Rules include detailed default provisions dealing with the
language of the arbitration at article 17. The initial assumption is that the
language of the arbitration will be the language in which the arbitration
agreement is written. If the arbitration agreement is written in more than
one language of equal standing, the LCIA Court may determine which of
those languages should be used for the arbitration.

Applicable law

Article 16.4 of the 2014 Rules provides that the law applicable to the arbi-
tration agreement and to the arbitration shall be the law of the seat unless
the parties have otherwise agreed.

The award

Article 26 of the 2014 Rules deals with the award. The tribunal may make
separate awards on different issues at different times. The award must be
in writing and state its reasons unless the parties have agreed otherwise,
and be signed by each of the arbitrators who assent to it. A majority award
is permissible. The award of the tribunal is final and binding on the parties.
Under article 26.9, the tribunal may issue an award recording a settlement
agreed by the parties, and such a consent award need not contain reasons.

Costs

As mentioned above, under the 2014 Rules, unlike many other institutional
arbitration rules, the arbitrators’ fees are charged on an hourly basis (rather
than ad valorem), currently capped at £450 per hour. In addition, the LCIA
charges administrative fees based on the time spent by the staff of the
LCIA secretariat on the administration of the case. There is no charge for
the time of the members of the LCIA Court.

Article 28 provides that the award must specify the amount of arbi-
tration costs determined by the LCIA and the proportions in which those
costs are to be borne by the parties. As indicated above, the tribunal is
also empowered to determine the reasonable amount of the parties’ legal
costs and make any award of costs based on the general principle that costs
should reflect the parties’ relative success in the proceedings.

Where next for the LCIA?
As the 2014 Rules become established, the LCIA expects to see its first
applications for the appointment of an emergency arbitrator soon. As this
is an ‘opt in’ process parties could not include it in their arbitration agree-
ments until the 2014 Rules came into force on 1 October 2014, so the first
cases invoking the provision had not yet emerged at the time of writing.
The director-general has indicated that she plans to consult LCIA
users over the use of tribunal secretaries, and will consider whether the
LCIA should issue further guidance on the use of tribunal secretaries in
LCIA arbitrations. She also wishes to continue focusing on the cost and
duration of arbitration, addressing two key concerns of arbitration practi-
tioners and parties.
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